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ing,’that the plaintiff had a clear right of action upon
the sealed instrament; he might averin his declaration
that he had, in part, performed the work, and was
ready t0 do the rest, but was prevented by the de-
fendant;. And whenever a man may hav- an action on
a sealed instrument, he is bound to resort to it.

- Judgment reversed.

gt S CM——

ROSE . HIMELY.

‘THIS was an appeal from the sentence of the eircuit
court for the district of South Carolina, which reversed
that of the district judge, who awarded restitution, to
Rose the libellant, of certain goods, part of the cargo of
the American schooner Sarak..

“This vessel after trading with the brigands, or rebels
of St. Domingo, at several of their ports, sailed from
thence, with a cargo purchased there, for the United
States ; and had proceeded more thantenleagues from the
coast of St. Domingo, when she was arrested by a
French privateer, on the 23d of* February, 1804, car-
ried into the Spanish port of Barracoa, in the island of
Cuba; and there, 'with her cargo sold by the captors,
on the 18th of March, 1804, before condemnation, but
under authority,. as. it was said, of a person who styled
himself agent &f the government of St. Domingo, at St.
Fago de Cuba.* The. greater part of the cargo was pur-
chased by Colt, the master of an American
vessel called the Example, into which vessel the goods
were clandestinely’ transferred from the Sarah, in the
night time, and brought into the port of Charleston, in
South Carolina, where they were followed by Rose, the
supercargo of the Sarah, who filed a libel against théem,
in behalf of the former'ownérs, complaining of the

unlawful seizure on the high seas, and praying forresto- J

ration of the goods : whereupon process was issucd, and
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the goods were arrested by the marshal, on the 4¢% of
May, 1804. No steps appear to have been taken by the

French captors, towards obtaining a condemnationof the
vessel, until time enough had elapsed for them to re-

ceive inforn:ution of the proceedings against the goods

in this country. The forms of adjudication were begun

in the tribunal of the first instance, at Santo Domingo,

in July, 1804, and the condémnation was had before

the'middle of that month. .

This condemnation purports to be made conformably
to the first article of the arrete of the captain general
(Ferrand) of the 1st of March, 1804, which was issued
six days subsequent to the seizure of the vessel,

This arti¢le was as follows ; * The port of Santo Do-
“mingo is the only one of the colony of Santo Domingo,
‘ open to'French and foreign commerce; consequently
“ every vessel anchored in the bays, coves and landing
“ places of the coast occupied by the revolters, those
“ destined for the ports in their possession, and comin
“out vith or without .cargoes; and generally every
“ vessel sailing within the téiritorial exsent of the island,
¢ (except between cape Raphael,_and the bay of Ocon,)
“ found at-a less distance than two leagues from the
“coast, shall be arrested by the vessels of the state,
“ and by privateers bearing our.letters of marque, who.
« ghall conduct them, as much as-possible, into the port
¢ of Santo Damingo, that the confiscation of the said
¢ vessels and- cargoes may be pronounced.”

On the 6th of September, 1806, no sentence of con-
demnation having been produced in evidence, the judge
of the district court decreed restitution.of the property to
the libellant, from which sentente the other party appeal-
ed to the'circuit court, and there praduced the sentence
of condemnation, by the tribunal of the first instance,
at Santo Domingo. The circuit court reverseéd the sen-
tence of the district court, and dismissed the libel.*

® The-reasons of the circiit court are stated by Judée Johnson,
in'this sentence, see Appéndix, note (G)." .
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From this sentence, the libeliant appealed to this
~court, *

For the libellant, the case was argued by C. Lee, Har-
per, S. Chase, jun. Dallas, Kawle, Ingersoll, and Dray-
ton, and

. For the respondent, by Duponceau, E. Tilghman, and
HMartin,

For the Libellant, it was contended,

1. That this was not a seizure as prize of war, but
as a forfeiture for vidlation of the municipal law of
France, and ’

2. That whether it were seized jure belli, or jure
civili, it was not competent for the court, sitting at

¢ This case was argued in’ connexion with the case of Rose v.
Groening, which was a libel for, another part of the cargo of the
Sarak; and with the case of La Fomt v. Bigelop, from Maryland,
which was an action of replevin by the original owner of goods con-
demned by the tribunal at Santo Domingo,- under similur circum-
stances ;- and with the case of Hudson and Smith v. Guestier, also
from Maryland, which was trover for “the cargo of the Sea Flower,
condemned upon similar grounds; and with the case of Pulmer and
Higgins v. Dutilgh, from Penusylvania, which was replecin for the
cargo of the brig Ceres, condemned under similar circumstances ;
and with the case of Plupment v. The Brig Ceres, which was o libe!

. in the district court of the United States a: Philadelphia, for resto.
rationof the vessel. These cases were all supposed to depend on
the same questions, and by consent of counsel, with leave of the
court, were argued as one cause. This accounts for the great
number of the counsel employed, and for the greatlength of the
argument, which consumed nize days. )

- Upon the opening of these cases, six judges being present, it
appeared that three of the six judges had given opinions in the cir-
cuit court upon the principal points which were about to be argued,
and that if each judge who had given an opinion, should withdraw
from the bencl, 25-bad been customary heretofore, there would not
remain a guorum to try the cause. It was thereupon ugreed by all
the judges that they would sit. Chase, Sohnson, and Livingston,
Fustices, expressed themselves strongly against the practice of a
judge’s leaving the bench because he had decided the case in the
court below. Washingon, Fustice, said he should not insist upon
the practice, if it should be generally abandoned by the judyges.
The whole six judges (Todd, Fustice, being absent) sat in the
cause ; so that the practice of retiring seems to be abandoned.
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Santc Domingo, to condemn the property, while it was
in a neutral forcign port.

1st. Point.

This is not a case of prize of war, but of municipal
forfeiture.

The tribunal of the first instance was a municipal
court ; and it is doubtful whether it had cognizance of
questions of prize of war. But if it had a general prize
jurisdiction, it could not, consistently with our treaty
with Frdnce, (Laws U. S. vol. 6. p. 34. art. 22.) con-
demn 2 prize not carried into a French port. The words
of the articleare, it is further agrecd that, in all cases,
‘“the established courts for prize causes, in the coun-

© % try to whick the prizes may be conducted, shall alone

¢ take cognizance of them,” Hence it is to be inferred,

that as they could not consistently with .the treaty, take
cognizance of the case as prize of war, they themselves
must haye considered it as a mere seizure, for violation
of a municipal regulation. It is characteristic of prizeof
war, that it is done with a view to annoy an eitemy.
When a neutral violates his neutrality, he becomes.
quoad.hoc, an ally to the entmy, and the ground of con-
demnation'is always as enemy property. Buthere was
no feature of public war. It was merely an insurrection.
All the world considered the blacks of St. Domingo as
revolted subjects. Our government has acknowledged
the right of France to legislate over those colonics, The
French arrete is not a measure of war, but.of govern-
ment; and is a mere municipal regulation to enforce
obedience to her laws, and for.the reduction of ;the in-
surgents. The law of France rendered the trade illicit,
but 4 seizure for illicit trade, is not the exercise of a
right of war. Ithad no relation to a state of war; and
might have been passed, if the most profound peace had
existed throughout the world.

In the year 1802, France, Spain, and England were
atpeace with each other, and with all the world. The
proceedings of France against her revolted colonies,
were of acivil nature; at least they were-so considered
by her. (See Bonaparte’s letter to Tougsaint, and Le
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ClerP's letter of November, 1802, and his address to the
people of St. Domingo.) Toussaint also considered him-
self as holding under the government of France, aund to
show his confidepce, left his children in France as hos-
tages.

- The tribunals n Sante Domingo, were the ordinary
tribunals of municipal jurisdiction, and not exclusively
courts of prize. Their jurisdiction depended upon the
arretes of the consuls of France, of the 18th of Fune,
and 2d of October, 1802,% (a time of profound peace,)

¢ The 'follovagng is the arrete of 18th of June, 1802.

« Arrete of the consuls ccncerning the mode of administration
of civil and criminal justice in the colonies restored to France by the
treaty of Amiens.

¢« The consuls, &c on the report, &c. decree :

¢ 1. In the colonies restored to France by'the treaty of Amiens of
6th Germinal last, (27th March, 1802,). tbe tribunals which existed
in1789, shall continue to administer justice in civil as well as crimi-
nal matters, according to the forms of proceedings, laws, regula-
tions, and tables of fees then observed, and so thut nothing be inno-
vated ﬁs to the organization, jurisdiction and competence of the said

¢ 9, The derominations of seneschalsea, admiralty and royal ju.
risdiction courts, shall be supplied by that of tribunal of tke firat in-
stance ; but from - this change of denomination no change i1s to be
inferred as to the jurisdiction of the ancient tribunals, and particu-

" larly of the courts of admiralty.

¢ 3. The public_miinistry shall be exercised by commissaries of

the government and their substitutes.

. 4. "There shall be provided a special regulation for the changes
to be made in tle present tribunals at Tobago.

¢ 5. Judgments shall run in the name of the French Republic.

« 6. The members of tne tribunals shall .be pravisionally nomi-
nated according to the requisite forms, by the captain genersl. He
shallbreceivg from each of them a promise of fidelity to the French
republic.”” :
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and which refer to the year 1789, a time when France
was also at peace .with all the world. There was then
no necessity of a prize court; and neither of: those

The following is the arrete of 2d October, 180z, -

« Arrete for regulating the forms fo be observed for the procecd-
ings and fudgment of contraventions to the laws concerning foreign
commerce in the colonies.

¢¢ The consuls, &c. on the report, &c. ddcree:

¢« 1. The contraventions to the dispositions of the laws and regu-
lations concerning foreign commerce in the coloniesthall be proceed-
ed on and adjudicated in the form herein afier-mentivned.

¢ 2, The instruction® ( proceedings in preparatorio) ** and first judg-
menr shall belong to the ordinary tribunal of the place where the prize
shall bave been vonducted, subject to an appeal in all cases to special
commissioners, who shall pronounce in the last resort.

s The said instruction shall be made summarily and ‘on simple
memoirs.

« 3. Within the extent of each captain-generalship, the commis-
sion shall be composed of the captain-general, the colonial prefect,
the commissary of justice, or the grand judge ; and in case of im-
pediment of any of them, then of a substitute (celus qué le remplace)
and beaides, of three members of the court of appeal, chosen for
each cause by the captain-general.

[Here follows a particular regulation as to Zobago.]

« 4, Incase-of a division-of opinions, that of the president shall
preponderate.

« 5. The inspector of the marine, or the officer of admipistration
doing the duty of inspector, shall, of right, exercise the functions of
the public ministry in the said commission of appeal.

‘c The functions of clerk shall be exercised by a sccretary appoint
ed for thut purpose by the captain-general.

« 6. As fo theresidue, the ancient laws shall be executed, so far
as they are not altercd by the present “egulation.

« 7. The minister of the marine and the colonies is charged with
the execution of the present arrete, which shall be inscrted in the
bulletin of “the laws.

(Signed) «“ BONAPARTE.”
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arretes allude particularly tothe insurrectionof the blacks.
That of 2d October, 1802, relates generally to the
smuggling trade of the colonies ; and refers to the an-
cient laws, not tothe laws of war ; but the municipal laws.
From the jurisdiction of the court, then, it cannot be
inferred that this' was ‘a case of piize of war; nor will
such an inference be drawn from the colonial regulations
respecting the trade.

- The first of these is the arrete of the captain-general,
dated the 22d of June, 1802,* which is entirely muni-
cipal, add applies as well to French as to foreign vessels,
and is limited in its operation, to within two leagues of
the coast.

The next is that of the 9th of October, 1802, which
is to the same effect.

The lastis that of 1st March, 1804, whichas to these
cases was clearly ex post fucto, but if applicable at all,
shows itself to be merely an exercise of a municipal
right. The sentence of condemnation itself, does not
pretend to consider the vessel as prize of war, but as
a seizure made for'the violation of those municipal re-
gulations of trade, which it recites. The order that the
proceeds should be distributed according to the laws re-
specting prizes, would have been unnecessary, if it had
been a case of prize, to which those laws would have ap-
plied independent of the order.

There would have been a gross inconsistency in France
treating the revolters as rebels, and yetclaiming that other
nations should.consider them as acknowledged enemies.
Yet before France can cluim the rights of war from neu-
trals, inregard to the insurgents of St. Domingo, she must

¢ The 13th article of that arrete, which is the only article referred
10 in the sentence of condemnation, is as follows ;

< Every vessel, French or foreign, which shall be found by the
vessels of the republic anchored in any of the ports of the island not
designated by these presents, or within the bays, coves. or landings
of the coast, or under sail at a distance less than two leagues from
the shore, and communicating with the land, shall be arrested and
sonfiscated.”

Yol IV. Ii
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admit them ‘to be enemies, and not rebels.  If they are
independent, and France is at war with them, France
can claim from us only the rights which war gives, We
shall have a clearright to trade with them, unless in ¢on-
traband of war, or to blockaded ports.

It either is, or is not, prize of war. *There are only two
sides to the question. Prize is a seizure jure belli.
There must be a war to raise a question of prize. No
open war then existed with any nation. It is said that
by aiding rebels we make a common’cause with them 3
but the assistance, to justify such an inference, must be
the act of the natien, not the unauthorised act of indi-
viduals. Until the year 1806, the United States had
never declared the trade to be unlawful; nor did France
require our government to take notice of the trade, until
the fall of 1805. The law of nations does not authorise
the seizure and confiscation of the property of foreign-
ers trading with rebels. No authority tothat effect has
been cited from any writer upon that law. A state has,
by the law of nations, aright to'regulate its own-trade.
A parent state may chuse to exercise a greater or less
degree of severity, with regard to the trade of its colo-
niés. England did not,: until 1776, wholly prohibit
trade with her North American colonies. The statute
of 16 Geo. 111. c. 5. prohibiting such trade, would have
been altggether useless, if such trade had been unlawiul
in consequence of the rebellion. It declares ¢ that all
manner of trade and commerce is and shall.be prohibit-
ed with the colonies of New-Hampshire,” &c. (naming
the colonies,) ¥ and that all ships and vessels of or belong-
ing to the tnhabitants of the said colonies, together with
their eargoes,” &c. “and all other ships and vessels
whatsoever, with their cargoes,” &c. ¢ which shall be
found trading in any port or place, of the said colo-
nies, or going to trade, or coming from trading, in
any such port or place, shall become forfeited to his
majesty, as if the same were the ships and effects of
opien enemies, and shall be so adjudged, deemed and
taken, in all the courts of admiralty, and in all other
courts whatsoever.”

“The French arrctes limit thé right of seizure, to the
extent of their territorial jurisdiction; but if they had |
!
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claimed 2 right under the law of nations, they would
have authorised seizures as well on the high'seas, as
within two leagues of the coast.

The title of the arrete of general Ferrand, of the 10th
Ventose, year 12, (1st March, 1804,) which is referred to
in the sentence of condemnation is, * an arrete relative
to vessels taken in contravention to the dispositions of
the laws and reguldtions concerning the French and fo-
reign commerce; with the colonies,” and. the reason
of passing the arrete, is stated in the preamble to be,
¢ that some of the French agents in the allied and neigh-
bouring islands, had mistaken the application of the
laws and regilations concerning vessels taken in con-
travention, upon the coasts of Santo Demingo, occu-
pied by the rebels, - and had confounded these prizes
with those made upon the enemies of the state ; wishing
to put an end to the abuses which may result there-
from, and which are as derogatory to the territorial
sovereignty, as they are to neutral rights?’ &c. &ec.
thus clearly taking a distinction in terms, between these
municipal seizures, and prizes of war. The 8th article
also speaks of acquitting the accused of the contraven-
tion, and the sentence of the appellate court, speaking
of its jurisdiction, describes it thus * for pronounciag
in the last resort upon appeals, from.judgments ren-
dered in the first instance, by the provisional commis-
sion of justice, sitting in the town of Sants Domingo,
upon prizes made by the vessels of the state, and
by French privateers upon neutrals, taken'in contra-
vention of the ldws and regulations, concerning the
smuggling trade of the colony,” (a Poccasion des prises
faites par les batiments de Petat et par les corsaires
Francois, sur les neutres pris en coutravention, -aux
lois et reglemens concernant /e commerce intergpe de la
colonie.)

If this trade was illegal by the law of nations, there
wasnonecessity for these French laws upon the subject.

2d. Point.

Whether the seizure were made as prize of war, or
- for violating a municipal law of trade, it was not compe-
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Rogx  tent for the court'sitting at Santo Domingo, to condemn
v the property while lying in a foreign neutral port.

Hixery.

N . ; . . .
No title could vest in the purchaser by a'sale, with-

out a condemnation ; although, perhaps, a subsequent
legal condemnation might relate back to the time of the
sale, and vest a legal title in the purchaser. But the
condemnation of the property in this case could not bea
legal condemnation, while the property was not only in
South Carolina,.but actually in the custody of our law.
It'had-got back to the country of its original owner, who
had claimed the protection of our laws.

The mere capture, even by a belligerent and jure belli,.
does not divest the title of the property out o{ the neu-
tral owner; but an order or senténce of some competent
tribunal is necessary for that purpose.

_ The title of the captor, before condemnation, does
not extend beyond ‘his actual possession ; and if he loses
or quits the possession, his title is entirely gone. Here
had been a change of possession before condemnation.
If a-captured vessel escape before condemnation, the
title revests in the former owner. 4 Rob, 50. The Hen-
rick and Maria. Collection of Sea Laws, 629. 8 T. R.
Hagvilgck v. Rockwood. 1 Rob. 114. The Flad Oyen.
2'Bur. 693. Goss v. Withers. Iustitute 2, 1. 17.

“Although new evidence may ‘be #dmitted upon the
appeal, yet the sentence of condemnation in this case,
ought not to-have been admitted, because it wasnot the
sentence of a competent tribunal.: The question of com.
petence is always open, whatever may be the law, as to
the conclusiveness of a foreign sentence. The court at
Santo Domingo had no jurisdiction over this'coffee,

Incompetence, may arise from want of jurisdiction, as
o the subject of litigation, or as to the place where the
tribunal sits. Neither by the law of nations, nor by
treaty, could it condemn property while it was in the
custody of our laws, and in contest in our courts, Even
if the property. had been’ in France, it is very doubtful
whether the .court of Santo Domingo could have con-
demned it.  The proceeding was iz rem, and from the
nature of things, the res, the thing against which the
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suit is instituted, ought to be within the power andju-  Rose
risdiction of the court before which itis -tried ; it ought H_:z
at least to be in the same country. If it be a case of ey
mere municipal jurisdiction, the court cannot proceed if
the thing-be in-the country even of an ally; for an ally
in a war, isnot an ally as to the'execution of the muni-
cipal laws of the co-ally. Suppose a seizure to be made
by Spain, foran illicit trade in contravention of her mu-
nicipal laws, and the vessel never carried into a Spanish
port, butinto a-French port. The Spanish court could:
not proceed. One copntry will not enforce the muni-
" cipal laws of another. : In this country no court has
jurisdiction in rem, unless the thing be within its juris-
diction. So by our treaty with France, no court has
Jjurisdiction of a cause of prize but the court of the
place or.country to which the prize was carried. But
here the vessel was carried to a Spanish country, and
condemned in a French court.

. This Court has an undoubted right to examine into
the competency of the court whose sentence is produced
in evidence. That question was decided in the case of
Glass v. Gibbs, (The Betsey,) 8 Dall. 7.-and if not com-~
petent, this court will disregard its sentence. :

Sir V. Scott, in a great number of cases, has Jooked
into the question of the competency and jurisdiction of
the court, and inquired iwhether the court proceeded
according to the law of nations. 1 Rob. 142. The Flad

Oyen.. 8 T. R. 270. Havilock v. Rockwood, and 2
Rob.-172. The Christopher.

In the case of Skeafe & Turner v, A parcel of sugars,
in the circuit court of South Carolina, in 1800, the su-
gars, it is said, were carried into a Spanish port and -
condemned in a French port; but Spain was then an.
ally of France, and the capture was jure belli.

‘When it is said that a neutral court has no cognizance
of prize, it means that a neutral court cannot interfere
between delligesents, But not that a neutral court shall
not. interfere between a belligerent and one of it own
meutral citizens. 3 Rob. 82. TheKierlighctt. 2 Rob. 239.
The Perseverance. Of what use is a treaty, if a sen-



Rose

HiugLy.

252 SUPREME COURT U. 8.

teiice contrary to that treaty is to be respected by the
nation whose rights are thereby violated ! In Mauyne
v. Walter, Park, 414, Pollard v. Bett, 8 T. R. 437.
and Bird v. Appléton, 8 T\ R. 562. it is decided that a
condemuation grounded upon an arbitrary arrete is
void, Browne (Civ. Law, vol. 2. p. 332.) says, that
where the proceeding is in rem, it must be where the
thing is. The powers of condemnation and of restora-
tion belong to the same court. It must have the pos-
session of the thing in arder to restore it.

The court is said to proceed instanter, velo levato,
If the court of Santo Domingo had decreed restitution,
it could not have enforced its decree.. In-the case of
the Henrick and Maria, 4 Rob. 52. Sir William Scott,
while he acknowledges’ that the  English practice has
been to condemn vessels lying in a neutral port, seems
to express a wish that -the superior court would recall
the practice’ to the proper purity of the principle. In
p- 46. he says, that * upon principle it is not to be as-
serted that a ship, brought into a neutral port, 'is, with
effect, proceeded against in the Gelligerent country.
The res ipsa, the corpus, is not within the possession of
‘the court ; and possession, in such cases, founds juris-
diction.”” ) '

It was upon this pure principle that the 22d article: of
the French convention was fbunded. ° It ismo argument
to say that the courts of each nation must have an cqual
right to expound that convention, ‘and that if we think
their construction incorrect, -we must apply to govern-
ment for redress. If application were to be made to
government, we should be sent back again to our courts
of law ; and not until it should be there pronounced
that the Freoch construction was incorrect, would ‘our
governmentmake application to that of France for re-
dress. Incase of rescue or escape, the government is
never bound to restore. The capturing nation takes
redresé in its own way, and by its own strength, and
cannot require theaid'of ourarm. The penal laws of a
foreign country can affect only the property in its
power, (1 H. Bl 134,135.) and cannot be executed by

‘the courts of another. 2 Wush. 295, 298. Municipal

law caonot make prize of war. 2Dall. 4. 8 Dall. 77.
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and if the thing be not within the jurisdiction of the
court, it cannot proceed. 3 Dall. 86, It must at least
be in'the country of the captor or of his-ally. 2 Browne’s
Civ: Law, 268. )

No property can be acquired by capture, unléss it be
tarried infra presidia, i. e. into the ports of the enemy
of the captured ; and according to Lee, the ports of an
ally will not answer. Lee on Captures, 87. 10 96. A
capture caonot give a'title; unless it be of cnemy’s pro-
perty. 2 Dall.'2. 34. The case of Wheelwrigit v. De-
peyster, 1 Fohnson, 471. was in all jts circumstances
exactly like the _resent, and the supreme court of New-
York decided the court at Santo Domingo to be incom-
petent to condemn a vessel lying at St. Fago de Cuba.
Spain was not ‘an ally in the war. She professed to be
neumal, and was bound to neutral dutivs. (See her
own declaration to her subjects, dated the 10th of Sep-
tember, 1804, and her manifesto and declaration of war
of 10th of December, 1804, in the New Annual Re-
gister of that year.) ~Although there was a tredty of
alliance between her and France, yet by the terms of
that treaty Spai. was. not bound to assist France until
called upon ; and France had not then demanded her
aid. She was therefore neutral, and was bound to re-
frain from giving any direct aid to either of the belli-
gerents. But to allow one belligerent to carry prizes
into her ports, and deposit them there for safe kéeping,
is a violation of nentrality—it is a'direct aid. Spain’
did wrong to permit this kind of deposit, and therefore
no right can be derived from, it. - It is not always ne-
cessary to make application to government for redress
by negotiation or war. If the title derived from the
captor be’ bad, and the thing is brought within the ju-
risdiction of our cour:s, itis competent fo? those courts
to give redress, and restore the thing to its lawful
owner. But when a neutral becomes an ally, she is no
longer bound to perform these neutral duties, she be-
comes a partner in the war, and is bound to belligerent
duties. _She is bound to give her aid to her co-bellige-
rent. The exception of. the country of an ally, there-
fore, strengthens the general rule, that the property
cannot be lawfully condémned while lving in a neutral
country.

Rose
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The possession of one ally is quoad hec'the possession '
of the other.

Proceedings for forfeitures are always proceedings in
rem ; and to make them valid, it is always necessary
that the court should have possession of the thing. Pos-
session is the foundation of all its proceedings. How can
it condemn what is not in its power to give ? Orhow
restore what is not within its controul ?  This principle
applies as universally to captures jure belli, as to seizures
for municipal offences.  If this be a municipal seizure,
it is immaterial whether Spain was an ally in the war or
not ; because she could not be an ally-as to 'municipal
off.nces.  One ally never gives up offenders against the
municipal laws of the other, unless bound so to do by
treaty. One ally is not bound to aid the other in muin-
taining the awhority of its own laws. So if property
be carried to the country of one ally, the laws of the
other cannot reach it.  The former is not bound to give
it up to the latter, nor to enforce its municipal judg-
ments or decrees.

The arrete-of 2d October, 1802, gives the jurisdic:
tion only to * the ordinary tribunal of the pluce where
the prize shall have been conducted ;7 so that by the lex
loci the court at Santo Domingo had no jurisdiction,
even if the vessel had laid at another French port.

Captors gain no right by mere capture. Whatever is
required jure belli, belongs to the sovereign. No title
is gained until condemnation. 3 Reb. 193. - France
herself, wher neutral, will not permit a belligerent to
detain his prize in her ports more than 24 hours. 2
Azuni, 256, A man can ‘sell only what he has. But
the captor, before condemnation, had at most a right
of possession. The right is said to be in abeyance,
subject to the chance of recapture, and to the jus post-
liminii. If it be said that jus postliminii does not ap-
ply to neutrals, we say, that when a belligerent treats
a neutral as an enemy, the latter becomes entitled .to
belligerent rights. * If rescued, what becomes of the
right aequired by .capture? There is no instance of a
condemnation after such a rescue, nor of a-complaint to
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the government of the neutral. The rulein all cases
of sale of capwred goods is, caveat emptor.

On the part of the respondent (the purchaser under
the sale at Barracoa.) it was admitted that there were
only two questions in the case, viz.

1. Whether the vessel was seized jure belli, orin ex-
ecution of municipal laws?

2. Whether the condemnation by a court in Santo
Domingo, while the vessel was in a Spanish port, was
2 legal condemnation ¢

1. The condemnation was in-exercise of belligerent
rights, and not for violation of a municipal Jaw.

England, during the contest with these states, always
claimed and exgercised the rights of war.  France never
complained, even before she became aparty. So France
is to be cousidered as a belligetent with respect to
Hayti.© There were armies .on both sides, arrayed
against each other, fighting battles, taking towns, and
carrying on a war in fact. [t was not a trifling and
partial insurrectidn, but a most cruel and bloody war.
It was a civil, orrather a servile war, but not to be dis-
tinguished from other wars as o belligerent rights.
The non-intercourse act passed by congress in 1798 or
1799, if it had stood alone, might have been consider-
ed as a municipal regulation ; but connected with other
facts, it was taken by this court to be an act -of the
partial war then waging against France. So the act of
the British ‘parliament, in 1776, prohibiting all trade
with the North American colonies, was an act of war.
The word war was not used, because Ehgland, as a
matter of punctilio, would not acknowledge us as an in-
dependentnation. This court said we were at war with
France in 1798, but congress did -not say so; and
France always denied it. So the Netherlands were at
war with Spain for 70-years, but Spajn would never
acknowledge it.

If there was war between France and Hayti, the
arrete seems clearly to be a war-measure, an exercjse of
Vol."IV. Kk
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belligerent rights.  Its only object was the annoyance of
the enemy. There are many acts which, if considered
alone, might appear equivocal whether intended as mea-
sures of peace or of war, and can'only be explained by,
concomitant circumstances. Municipal rights may be
brought in aid of belligerent rights, and when hostili-
ties are actually existing, an act which might be done in
time of peace may be copsidered as a measure of war.*

** In answer to a question firom the court, Mr. Duponceau observed
as follows, viz. ‘

The'questiof is, whether France can, by the mere force of the
law of ndtions, seize and confiscate vessels of heutral nations trading
to Hayti.

If it is admitted that the situation of France with Hayti is a war,
it follows, that Franceis at war, and we are neutrals.

" Ifneutrals, we cannot judge of any thing as de jure which is the
subject of the controversy between France and Hayti.

Hay.i contends that de  jure she is an independent state.
France ¢ontends that de jure Hayti is her dependent colony.

Of this, a8 neutrals, we are not permitted to judged ‘We find
them at war together, and at issue on this questlun of dependent or
independent ; we must take them both to be right.

‘We cannot, therefore, acknawledge the right of France to make
and enforce mgunicipdl regulations for Hayti ; it would be acknow-
ledging the sovereignty of Francé over Hayti, and thus deciding
the qatisestion betweenthem, which we are not permitted to do ag
neutrals,

.. Nor can we permit our subjects to trade with Hayti, contrary to
the prohibition of France, for that would be a¢knowledging the in.
dependence of Hayty, and as such would be a violation of our neu-
thality, by deciding in favour of one side the very question in contro:
yersy between them. ' ‘

But it will be said, that if we consider France merely as-a power
at war with Hayti, she has no'right to prohibit our trading with them,
as one nation at war cannot forbid neutrals to trade with its ¢nemy,
except in contraband articles. :

T8 Var, §188. Jbid. §190. 2 Azuni, 63, &re.  Hubuer.
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It is not necessary thata prize court should be a court
of admiralty. Prizes are sometimes condemned in atri-
bunal of commerce. 2 Azuni, 262. 3 Bos. and Pul.

This is true in the case of a war between independent states, but
this war is of a different character, and produces diffecent effects.

It is a printiple of the law of nations, that in war both belligerents
and neutrals have a right, with respect to each other, to do all'that
they had a right to doin time of peace, and immediately before the
war, but no more

But in time of peace France prohibited other nations from trading
with Hayti; thatis, she prehibited them if she thought proper ; in
war she *inust continue to have the same right for the above reason,
and because denying it to'her' would be judging the question ingon.
troversy between her and Hayti, which we have no right to do.

True, France claims it as a municipal right ; it is the only object
of her going to war; but she claims it of the Haytians, not of us, and
if she did, we cannot concede it to her as such ; we cannot grant
her the right of binding the inhabitants of Hayti, or preventing thetn
from trading with us; that we have nothing to do with ; itis the
Juestion -éetween thern which we -are not to decide ; but we must
grant to her the right of binding us, and preventing us from trading
with Hdyti, not as a municipal right, which right our neutrality pre.
vents us from acknowledging, but as a belligenent right which she
has to prevent us from in;geux}fs’iring by our overt acts in thé question of
dépendence or imlépendence between her and the people of Hayti.

If she has the right to prevent us from interfering i that manaer,
she has incontestibly by the law of nations.the right of punishin
that interference by the seizore and condemnatjon of our”ships an
woods found.in contravention. :

" France then claimp two sorts of rights, mumppal and belligrerent ;
but the former claim is only between her and Hayti, and that,we
have nothing todv with; thelatteris between her and all the world,

“and those we are bound to notice.

From her claim of those two concurrent rights, she," a3 Britain
did in our revolutionary 'war, clothes her prohibitions in the shape of
municipal] regulations, therebypretending Yo assert her claim of ju-
risdiction over her revolied subjects ; that form she adopts for the
sake of hel national dignity; 'Lut we, who are not bound to sup-
port that dignity, recognize her rights only so fur as théy are sane-
tioned by the laws of 2 war of the nature of that in which she is en-
gaged, and no further ; and they do not bind us furtherthan thelaws

4 The prohibitions of Englund respecting the colonial trade of hep
enemies are founded on this principle, and carried to 4 degree of
sigom which it does not seem to warrant.

Rosc
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526. But this wasa court of admiralty. It was found-
ed upon the model of the council of prizes at Paris, It
is no part of the ordinary judicature ; it is a political in- °
stitution, established by a special commission from the
‘government, to decide, in an executive capacity,. on the
validity of maritime captures. 2 4zuni, 268. 2 New

* Code des Prises, 1070, * Arrete of 18th Fune, 1802,

" 2. Fhe condemnation of the vessel was valid, although
lying in a neutral country.

The correctness of such condemnations is questioned
op the single dictum of Sir. W. Scott.. When in the
Flad Oyen, 1 Rob, 119, 120. he said that there were only
two cases of ships carried. into foreign ports and con~
demned in Engkind, he was not candid ; he knew there
were more than two such cases, And in 4" Rob. 52, the
Henrick and Maria, he admits that the practice is 200 in-
veterate to be altered, and shows that the practice has
been adopted or sanctioned by fourteen out of -eighteen
states in Europe. England adopted it as long ago as
1695. (4 Rob. 40.) In 1 Wilson, 191. ap early as 1745,
it ‘'was mentioned without exciting any astonishment ;
and in 4 Rob. 50. Sir W. Scott himself admits- it
was the practice in the wars of '1739, 1745, 1756,
1776,and 1793. France began it in 1705, and has con-
tinued it to this day.. Sir W.Scott was.mistaken in say-
ing that the editor of the New Code des Prises speaks of
it as-an innovations. 1 Npw Code des Prised, 357. Russia
adopted it in 1787, or perhaps earlier, and Spain during
the last war, and probably before. It appears by 4 Rob.

of war, applieci to the particular war existing, expressly authorise,
but they bind us so far. ’

It may be said that as France claims the-right of sovereignty over
Hayti, she cannot complain of -us if we should allow her that.right,
though we are not bound to do it as neutrals It ig answered, that
she indeed claims that gight, but she cla.ms it of the subjects of
Hayti, and not of us ; those which she cluims of us are those of a
belligerent ; she knows that she,cannot claim any other of aneutral
state, which has nothing to do with her quarrel; an:d she would
have a right to comnlain of our adding insultto intj)ury, if we were to
allow her a right which she duwes not claim of us, by way of reason or
p{e_text for denying her one which she actually, and we think Jjustly,
claims.



FEBRUARY, 1808. 258

50. that it was tolerated by Portugal, Tuscany, Naples,
Sicily, the Pope, Genoa, Sardinia, Venice and Denmars.
We do not find "a_contrary practice_in the remaining
states of Europe; Holland, Sweden, Pruss:a and dustria.
‘We do notknow what their practice is, but none of them
have complained. [t has therefore become the usage of
nations ; and congress, in the year 1781, by their re-
solye, declared the United States to be bound by the
usage of nations. The practice is also approved by
Galliani, in his treatise on the duties of nations and
princes towards each other, p. 443. by dzuni, 2 4z.
326. and by Lampredi, on the commerce of neutrals in
time of war, . 192. The quotation from Lampredi, in
Wheehwright v. Depeyster, 1 jfohnson,481. isincorrect;
it makes him speak a language different from his senti-
ments. -2 4z. 254, 255.

The inconveniences of the contrary practice would be
very great. Ef the captors are obliged to carry the prize
a great way out of her course for adjudication, «the risk
of the seas is gheat, and "the loss of the voyage inevitable.
It will be a temptation to the captors to plunderthe ves-
sel and destroy, her, and perhaps expose the prisonersto
great dangers, by sending them adrift in the boat, or
subjecting them to severe imprisonment.

.The commissidners of England established at Lisbon
and Leghorn had no power to adjudicate or condemn.
_ They could only examine the prisoners on oath, and in
certain cases restore the property captured.

In our partial war with France, we carried ot prizes
into neutral ports; and during the war with Tripoli,
ol cruizers-were authorised by an act of congress to
carry their prizes into neutral ports.

The treaty with France ¢annot be construed strictly.

It mustbe expounded by the law and usage of nations.

There is no reason why the res 7psa, the corpus, should
be within the territory. It is not that which gives ju-
risdiction.
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The principle which confines jurisdiction of prizes to
the courts ot the captor, is the right which the sovereign
has to inquire into the conduct of. his subjects, aud to
enforce the law of nations. 2 Rutherford, 566. Sivr W,
Scott holds the same doctrine totidem verbis. 3 TR, 330.
Smart v. Wolff.

It is but of late that a condemnation has been holden
necessary to transfer the property.

3. But Spain was an ally in the war with St. Domingo,
although she might not be an ally as to the war with En-
gland. The treaty between France and Spain, of Au-
gust 19th, 1796, created an alliance offensive and defen-
sive as to whatever concerned the mutual advantage of
the two nations, and containeda guarantee of the islands.*

* EXTRACT FROM THE NEW ANNUAL REGISTER, 1796,
PaGE 167. PUBLIC PAPERS.

Treaty of Alliance, offensive and defensivey between the Freuch
Republic and the King of Spainy Auguset 19, 1796, .

The Esecutive Directory of the French Republic, and his Catho-
lic Majesty, the King of Spain, animated by the wish to strengthen
the bonds of amity und good understanding happily re-established
between France and Spain by the treaty of peace concluded at Basle,
on the 4th Thermidor, in the third year of the Republic, (22d
July, 1795,) have resolved to form an offensive and defensive treaty
of alliance, for whatever concerns the advantage and comman defence of
the two nations; and they have charged with this jmportant nego-
tiation, and have given their full powers to the undefmentioned
persons, namely : The Executive Directory of the French Republic,
to Citizen D-minique Catherine Perignon, General of Division of
the Republic, and its Ambassador to his Catholic Majesty, the King
of Spdin ; and his Catholic Majesty, the King of Spain; ‘to his ex.
cellency, Don Manu-lde Godai, Prince of Peace, Duke of Alcudia,
&c. &c. &c. who, after the respective communication and exchangeé
of their figll powers, have agreed on the following articles :

1. There shdll exist for ever an offensive and defensive alliance bea
tweén the French Republic and his Catholic Majesty, the King of
Spain.

11’ The two contracting powers shall be'mutusl guarantees, with-
out any reserve or exceptions, in the most authentic and absolute way, of
.all the states, territorses, islands, and other places whicli they pos.

_ sess, artd shall respectively possess  And if one of the two powers

shall be in the sequel, under whatever pretext it may be, menaced or at-
tacked, the other promises, engages, and binds itself to Aelp it with
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(New Annuql Register for 1796, p. 167.) When one part
of the the hation scparates from the other, and seeks to
matotain its independence by force of arms, a war sub-
sists de factc, and the casus faderis has arisen. The

its good offices, and to auccour it on its requisition at shall te stipulated
in the following articles.

1. Within'the space of three months, reckoning from the mo-
ment of the reguisition, the power called.on shall hold in readiness,
and place in the disposal of the power calling, fifteen ships of the
line, three of which shall be three deckers, orof 80 guns, and
twelve from 70 to 74; six frigates of a proportionate force, and four
sloops or light vessels, all equipped,” armed and victualled for six
months, and stored for a year. These naval forces shall be assem-
bled by the, power called on, in the particular port pointed out by
the power calling.

1V. In case the requirin wer may have judged it proper for
the commencement (()lf hnstgi.lilt)x?es to confine to Jtheggne half the sue-
cour which was to have been given in execution of the preceding
article, it may, at any epoch of the campaign, call for the other half
of the aforesaid succour, which shall be furnished jn the mode and
withid the space fixed, this space of time to be reckoned from the
new requisition.

", V. The power called on shall in the same way place at the dis.
posal of the requiring power, “within the space of three months,
reckoning from the moment of the requisition, eighteen thousand
infantry and six thousand cavalry, with a proportionate train of ar-
tillery, ready to be employed in Europe, and for the defelice of the
colonies which the contyacting powers possess in the Gulfof Mexico.

VI The requiring power shall be allowed to send one or severar
‘commissioners, for the purpose of assuring itself whether, conform-
ably to the preceding articles, the puwer called on has put itself in
a state to commence. hostilities on the day fixed with the land and
sea forces.

‘VII. These succours shall be entirely placed at the disposal of the
requiring power, which may have'them in the ports and on the ter-
ritory of the power called on, or employ them in expeditions it may
think fit to undertuke, without being obliged to give an account of the
motives by<which it may have been determined.

VIII. The demand of the succours stipulated in the preceding ar-
ticles, made by one of the powers, shall suffice to prove the need it
has of them, without its being necessary to enter into any discussion
relative to the question, whether the war it proposes be offensive or
defensive, or without any explanation being required, which may tend
tlg el(lix.de the most speedy and exact accomplishment of what is stipu.

te

IX. The troops and ships demanded shall continue at the disposal
of the requiring power during the whole continuance of the war,
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guarantee of the islands was against all men, traitors as
well as enemies. The revolt of the negroes wag a mats
ter which concerned both nations, It was equully the
interest of both that they should be suppressed.

without its incurring in any case any expense.., The power calledon
shall muintain them in ul) places wheve its‘ally shall cause them to act,
asif it employed them divectly for itself 1t is simply agreed on,
that, during the whole of the time when the aforesaid troops or
ships shall be on the territory or in the ports of the requiring power,
it shall fuenish frem its magazines or arsenals whatever may.bo ne-
cessary to them, in the sume way and at the same price g it sup.
plies its own troops and ships. '

X. The power called on shall immediately replace the ships it fur-
nishes, which may be lost by accidents of waror of the sex, It ghall
also repair the losses the troops it supplies may suffer.

XI. If the aforesaid succours are found to be, or should become in-
sufficient, the two contracting powers shall put on foot the greatest
forces they possibly can, as wellby sea as by land, against the enemy
of the power attacked, which shall employ the aforesaid forcas cither
by combining them or by causing theim to act separately, and this

_ conformably to 2 plan concerted between them. -

XII, The succours stipulated by the- preceding atticles shall be
furnished in all the ware the contracting powers may have to main.
tain, even in thosein which the party called on may not be directly
intercsted, and may act merely as asimple auxiliary.

XI1II. 1In the case in which the motives of hostilities being preju-
dicial to both parties, they-may declure war with one common assent
against one or several powers, the limitations established in the pro.
ceding articles shall cease to take place, and the two contracting
powers shall be bound to bring into action against the comumon cnes
my the whole of their land and sea furces, and to concert their plans
80 as to direct them towards the most convenieht puints, either sc.
parately or by unitig them. They equally bind themselves, il the
cases pointed qut in the present atticle, not to treat for peace unless
with ene commdn consent, and in such a way as that each shall ob.
tain the satisfaction which is its due.

-X1V. In the case in which one of the powers shall act merelyns
an auxiliary, the power which alone shall find itself attacked ma
treat of peace séparately, bu{.so asthat no prejudice may rvesult
from thence to the auxiliary -power, and that it may even turn as
much as possible to its direct advantage. For this purposé advive
shall be given to the auxiliary power of the made and time agréed on
for the opening and sequel of the negotiaticng.

XV. Without any delay there shall be concluded a treaty of com-
merce on the most equitable basis, and reciprocally advantageous to
the two nations, “which shall secure to each of thew with ity ully a
marked preferetrce for the productions of its soil or manufactures, or
at least advantages equal to those which the most favoured nations
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The trading with the revolted ‘slaves was in itself a
violation of the law of nations. Itis immaterial whé-
ther it be.a violation of a municipal law, or of the rights
of war., A vessel may be lawfully seized and condemn-

enjoy in their respective states. . The two powers engage to make
instantly a common cause to repress and annihilate thé maxims
adopted by any country whatever, which may be subversive of their
present pringiples, and which may bring into danger the safety of
the neutral flag, and the respect which is due to it, as well as to
raise and re-establish the colonial system of Spain on the footing on
which it has subsisted, or ought to subsist, conformably to treaties.

X VL The character and jurisdiction of the consuls shall be at the
same time recognized and regulated < y g particular convention.
The conventions anterior to the present treaty shall be provisionally
executed.

XVIL To avoid every dispute between the two powers, they shall
be bound to employ themselves immediately, and without delay, in
the explaration and developément of the 7th article of the treaty of
Basle, concerning the frontiers, conformable to the instrictions,
plans and memoirs which shall be communicated through the medium
of the plenipotentiaries who negotiate the presen. treaty.

XVIII. England being the only power against which Spain has
direct grievances, the present alliance shull not be executed unless
against her during the present war, and Spain shall remain neuter
with respect to the other powers urmed against the republic.

XIX. The ratifications of the present treaty shall be exchanged
within a month from the date of its being signed.

Done at St. idephanso, 24 Fructidor, (August19,) the 4th yeat
of the French Republic, one and indivisible. :

(Signed) PERIGNON, and the
PRINCE OF PEACE.

The Executive Directory resolves on and sign's the present offen:
sive and defensive treaty of alliance with his Catholic Majesty, the
King of Spain, negotiated in the nume of the French Republic by Citi-
zen Dominique Catherine Perignon, General of Division, founded on
powers to thut effect by a resolution of the Executive Directory, da-
ted 20th Messidor, (September 6,) and charged with its instructions.

"Done at the National Palace of the Executive Directary, tho 4th
year of the French Republic, one and indivisible.

Conformable to the original, )
(Signed) ) REVEILLIERE LEPAUX, President.

By the Executive Directory, .
LAGARDE, Secrctaire General.

Vol. IV. L1
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ed as prize-for a violation of the law of nations, whether
there be war or note A French prize court does not
come into existence nor cease with a war, but, like our
district courts, always exists as a prize court.

The arretes of Le Clerc, Ferrand, &c. were mere
proclamations ; not laws, but declarations of what the law
was before. The vessel was as linble to seizure after
she had got ont of the territorial jurisdiction, as if she
had violated ablockade.

‘Whether it be a xase of prize of war ar.of municipal
cognizance; the court bad a.right to order a sale before
condemnation, and a pr rchaser under such sale guined a
good title against all the world. The 'sale was mude un-
der the order of the court by its authorised ugent. |

The te munications of the French ministers Pichon
and Turreau to our government, consider this trade as
a violation of the law-of nations, and our government
has considered it in'the same light. If it was ouly a
violation of the municipal law of France, this country
must have been prostrated in dust and ashes, when con«
gress passed a law t6 carry into effect the municipal law
of France. Butthe truth is, thatif this government
had not put a stop to, the trade, it would have sanction-
ed a violation of the law of nations, '

In the Baltimore case, the court ought to have left
the jury to decide, under all the circumstances of the
case, whether the brigands had such a-title to the pro-
perty asto make a valid sale to the plaintiffs, The pur-
chase was made only a few months alter the slaves had
driven out or murdered all the whites, and had config-
cated their propérty. . The probability is, that this very
property was the property of the whites, obtained by
plunder and robbery. If so, the robbers gained no
title. It'was, .therefore, a matter of fact for the jury
to decide.

But the principal question, whether a French court
can condemn a prize lying in a neutral port, is to be
determined, not by adjudged cases in one nation only,
but by the law and practice of the civilized maritime
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astions of Europe. It has been-shown to be the prac-
tice of most, if not of all the maritime nations of Eu-
rope for a century ; and if we have no practice on the
subject, and are now called,upon to establish one, it
will-certainly be our interest to conform to that of ku-
Tope.

This is a civil war of the most odious kind—slaves
against their masters. It is said, indeed, that they
were free.  But the same power :which had declared
them free, had since declared them to be slaves, But
whether they are to be considered as free rebels, or as
gevolted slaves, we had na right to trade with them.

There are duties which one state owes to another in
the case of rebellion. If a nation joins or assists the
rebels, it becomes an enemy. Ubpon this point, autho-
rities are not neeessary. Reason alone is sufficient.
The United States have never acknowledged the inde-
pendence of Hayti; and the citizens of the United
States have no right to consider it as an independent
nation.

A law of a nation regulating the trade of foreigners
in the territory of that nation, is not a municipal law,
but 2 modification of the law of nations. By thelaw of
nations, every state has aright to regulate the trade of
foreigners with that state, and eyery such regulation is
only a modification of that law.

To succour rebels is as much a violation of the law of
nations, as to ‘succour a blockaded port, or a besieged
city.

A prize may be condemned while lying in 2 neutral
port, ovat the bottom of the sea, or even if the thing be
consumed.

The condemnation does not give property ; it only
establishes the fact that the captor or his sovereign had
alawful title by the capture. 1 Wilson, 211. 2 Azuni,
262. 12 Mod: 134. Rex v. Broom. Carthaw, 394,
S. a‘
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.The owner of goods captured can only Tesort to the
courts of the captor- for redress, Doug. 614, Le Caux
v. Eden. No other. nation can interfere.. He has no
right to apply to the courts of his own country, even if
his goods are carried there. Neutrals' cannot inter-
fere; if they do. they make thémselves partjes in the
war.

'The treaty of alliance bound Spain to assist France
against the revolted slaves. Vaetel (p. 234, b, 2. 6.197.)
says, ** Anally ought doubtless to be defended against
every invasion, against every-foreign violence, and even
against his rebellious subjects’?” .A. Spmish port was
therefore tobe consideret{ as a port of an ally.,

A neutral, whose pro,.erty has been seized for viola-
tion of the law .of nations, has no right to rescue it.
He may escape with it if he can; but there is no jus
postliminii in favour of neutrals,*

Thé court at Santo Domingo was the sole judge of
its own jurisdiction. Its decision upon that point is con-
clusive ‘upon this court.

The.questions of jus postliminii, and infra presidia,
and of 24 hours possession, can only arise in a case

*MARSHALL, Ch. J. Do you contend that, after its escape, the
caplor may proceed to libel and condemn the property in the courts
of the captor ? .

Martin. Unquestionably. The property vests by the capture.

Jounsown, J. Is not a neutral vessel, captured as prize fora
breach of the law of nations, guoad Aoc ari entemy, and ag much en.
titled to rescue herself as an open enemy 1

Idartin. No. The offended nation would have aright to detnand
that she be given up by her government; and if it refuses, it
sanctions the inimicaldct of jts subject, and makes’itself a party in
the war. So if the seizure be for violation of a municipal law, the
government of France has a vested right; but not if there be 1o
seizure. If an American neutral vessel, not having a commission
therefor, should assist in rescuing another neutral American vessel
from a belligerent who had seized her as prize for violation of the
law of nations, she would be guilty of piracy.
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between the recaptor and the first owner, or between
the latter and'a vendee of the captor. As between the
captor and the captured, the title passes by the seizure.
A condemnation is only evidence of the lawfulness of
the seizure. But it is not the only evidence. This
doctrine is acknowledged. by all the nations of Europe,
except England. But England cannot make the law of
nations. Grotius, p. 580, 581. b. 3. c. 6. 5. 2. and 3.
tit..4. Vattel, p. 570. b. 3. s. 195, 196. 212. p. 585,
Burlemagqui, (last part,) p. 222. s. 13. and 14, Lee on
Captures, 68, 69, 70. 73. 76. 101, 102.  Fus postli-
minii-does not arise with regard to moveable goods,
except ships ; but a belligerent acquires the right to
immoveable things, immediately upon capture. 1 Eme-
‘rigon, 4to ed. (French,) p. 513. 2 dzuni, 236. 238.

. Lee on Captures, p, 64. ¢. 5. 1Rob.~114. The reason
of a distinction being taken between ships and other
moveables, is, that the identity and title of a ship may
be as certainly traced as that of land ; and there is the
same reason for the rule caveat emptor.

If the title to all foreign merchandize is to be thus

. questioned, it will be necessary to trace it upin ail in-

stances, to the original manufacturer, or to the cultiva-

tor of the soil. No purchaser will be safe. Such are
not the principles of the common law.

A sale under a fleri facias is good, although the judg-
~ ment be afterwards reversed. 3 B/ Com. 448, 449. So

in Maryland, although the stawute forbids an adminis-
trater to sell the slaves of his intestate, if there be
sufficient other personal estate to pay the debts, yetif in
violation of that law he sells the slaves, the title of the
purchaser is good.

Even a municipal seizure vests the title in the go-
vernmient. "5 Mod. 193. Roberts v. Withered., Comb.
361. 12 .Mod. 92. 5 T. R. 112. 117. Wilkins v. Des-
pard.

But the purchaser, at all eveats, is entitled to salvage.
While the property was in the hands of the captor, it
was totally lost to the owner, who ought atall eventsto
repay to the purchaser his purchase money, with in-
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terest, and the expense of transportation to this coun-
tx‘y.

March 2.

MarsraLy, Ch. J. delivered the opinion of the
court,

This isa claim for a cargo of coffee, &c. which, af-
ter being shipped from a port in Sunte Domingo, in pos-
session of the brigands, was captured by a French pri-
vateer, and carried into Barracoa, a small port in the
island of Cuba, where it was sold by the captor. The
cargo, having been brought by the purchaser into the
state of South Carolina, was libelled in the court’ of
admiralty, by the original American owner. The pur-.
chaser defends his fitle by a sentence of condemnation
pronounced by a tribunal sitting in Santo Domingo, after
the property had been libelled in the court of thés coun-
try ; and by an order of sale made by a person styling
himself delegate of the French government of Santo
Domingo at St. Fago de Cuba.

The-great question to be decided is,

-Was this, sentence pronounced by a court of competent-
Jurisdiction 2

At the threshold of this interesting inquiry, a diffi-
culty presents tself, which is of no intonsiderable mag-
nitude, It is this.

- Can this court examine the jurisdiction.of a foreign
tribunal ?

The court pronouncing the senterice, of necessity de-
cided in favour of" its jurisdiction ; and if the decision
was erroneous, that error, it is said, ought to be cor-
rected by the superior tribunals of its own country, not
by those of a foreign country.

This proposition certainly cannot be admitted in its
full extent. ~ A sentence professing on its face to be the”
sentence of a judicial tribunal, if rendered by a self-



FEBRUARY, 1808. 268

constituted body, or by a body not_empowered by its
- government to take cognizance of the subject it had
decided, could have nq legal effect whatever.

The pcewer of the court then is, of necessity, exa-
minablé to a certain extent by that tribunal which is
compelled to decide whether its sentence has changed
the right of property. The power, under which it acts,
must be looked into ; and its authority to decide ques-
tions, which it professes to decide, must be considered.

But although the general power by which a court
tukes jurisdiction of causes must be inspected, in order
to determine’ whether it may rightfully do what it pro-
fesses to do, it is still a question of serious difficulty,
whether the situation of the particular thing on which
the sentence has passed, may be inquired into, for the
purpose of deciding whether that thing was in a state
which subjected it to the jurisdiction of the court pass-
ing the sentence. For example; in every case of a
foreigu sentence condemning a vessel as prize of war,
the authority of the tribunal to actas a prize court must
be examinable. Is the question, whether the vessel
condemned was in a situation to subject her to the ju-
risdiction of that court, also examinable? This ques-
tion, in the opinionof the court, must be answered in
the affirmative. '

Upon principle, it would seem that the operation of
every judgment must depend on the power of the court
to render that judgment; or in other words, on its ju-
risdiction over the subject-matter which it has deter-
mined. Insome cases, that jurisdiction unquestionably
depends as. well on the state of the thing, as on the
constitution of the court. If by any means whatevera
prize court should be induced to condemn, as prize of
war, a vessel which was never captured, it could notbe
contended that this condemnation operated a change of
property. Upon principle, then, it would seem’ that,
to a certain extent, the capacity of the court to act upon
the thing condemined, arising from its bcing within, or
without their jurisdiction, as well as the constitution of
the court, may be considered by that tribynal which is
to decide on the effect of the sentence.
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Passing from principle t6 authority, we find, that in
the courts of England, whose décisions are particularly
mentioned, because we are best acquainted with them,
and.because, as is believed, they give to foreign sen-
tences as full effect as are given to them in any part of
the civilized world, the, position.that tbe sentence of a
foreign court is conclusive with respect to what it pro-.
fesses to decide, is uniformly qualified with the limita-
tion that it has, in the given case, jurisdiction of the.
subject-matter.

This general dictum is explained by particular cqsés.

The case of the Flad Oyen, 1 Rob. 114. was -a vessel
condemned by a belligerent court sitting in a neutral
territory ;. consequently, the objection to that sentence
turned entirely on the defect in the constitution of the
court.

The Christopher, 2 Rob. 173, was condemned while
lying in the port of an ally. The jurisdiction of the
court passing the sentence was affirmed, but no doubt
seems to have been entertained, at the bar, or by the
judge himself, of his right to decide the question, whe-
ther a court of admiralty sitting in the country of the
captor could take jurisdiction of a-prize lying in the port
of anally. The decision of the tribunal at Bayonne in
favour of its own jurisdiction, was not corsidered as
conclusive on the court of admiralty in England, but
that question was, considered as being perfectly open,
and as depending on the law of nations.

The case of The I(ie}lig'hett, 3 Rob. 82. is of the
same description with that of The Christopher, and es-
tablishes the same principle. .

In the casc of The Henrickeand Maria, 4 Rob. .35.
Sir W. Scott determined that a condemnation, by the
court of the captor,-of a vessel lying in a neutral port,
was conformable to the practice of nations, and there-
fore valid ; but in that case the right to inquire whether
the situation of the thing, the locus in guo, .did not take
it out of the jurisdiction of the court, was considered
as unquestionable.
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The case of The Comer, 5 Kob. 255, standi on the
same principles.

The Helena, 4 Rok 3. was a British vessel captured
by .an Algerine corsair owned by the Dey, and trans.
ferred to a Spanish purchaser by a public act in solemn
manner before the Spanish consul. The transfer yras
guarantied by the Dey himself. The vessel was again
transferred to a British purchaser under the public sanc:
tion of the judge of the vice-admiralty court of IMi-
norca, after that place had surrendered to the British
arms. On aclaim in the tourt of admiralty by the
original British owner, Sir W. Scptt affirmed the title
of. the purchaser, but ekpressed no doubt of the right
of the court to investigate the subjects

The manner in which this subject-is understood in
the courts of England, may then be considered-as-es~
tablished on uncontrovertible authority. Although no
case has been found in which the validity of a foreign
sentence has heen denied, because the thing was not
within the ports of the captor, yet it is apparent that
the courts of that country hold themselves warranted
in examining the jurisdiction of a foreign court, by
which a sentence of condemnation has passed, not only.
in relation to the constitutional powers of the court, but
also in relation to the situation of the thing on which
those powers are exercised ;- at least so far as the right
of the foreign court to take jurisdiction of the thing is
regulated:by the law of nations ard by treatiess There
is no reason to suppose that the tribunals of any other
country whatever deny themselves the same power, It
is, therefore, at present, considered as the uniform
practice of civilized nations, and is adopted by this
court as the true principle which ought to govern in
this case.

In pursuing the inquiry, then, whether the tribunal
erected in St. Domingo was acting on a case of which
it had jurisdiction when The Sarak was condemned,
this court will examine-the constitutional powers of that.
tribunal, the-character in which it acted, andithe situas
tion of the subject on which it acted.

Vel. 1V. Mm
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Admitting that the ordinary tribunal erected in S¥.
Domingo was capable of acting as a prize court, and
also'of taking cognizance of offences against regula-
tions purely municipal, it is material to inquize in which
character it pronounced the sentence of condemnation in
the case now under consideration.

In making this inquiry, the relative situation of St
Domingo and France must necessarily be considered.

The colony of St. Domingo originally belonging to
Francé, had broken the hond which connected her with
the parent state, had declared herself independent, and
was endeavouring to support that independence by
arms. France still asserted her claim of sovercigaty,
and had employed a military force in ‘support:of that
claim, A war de facto then unquestionably existed be-
tween France and St Domingo. It has' been argued
that the colony, having declared itself a sovereign state,
and having thus far maintained its sovereignty by arms,
must be considered and treated by other nations as
sovereign in fact, and as being entitled to maintain the
same mtercourse with the world that is maintained by
other belligerent nations. In support of this argument,
the doctrines of Vattel have been particularly referred
to. " But the language of that writer is obviously ad-
dressed to sovereigns, notto courts. It isfor govern-
ments to decide whether they will consider St. Do-
mingo as an independent nation, and until such decision
shall be made,-or France -shall relinquish her claim,
courts of justice must consider the ancient sjate .of
things as remaining unaltered, and the sovereign power
of France over that colony as still subsisting.

It is not intended to say that belligerent rights may
not be superadded to those of sovereignty. But admit-.
ting a sovereign who is endeavouring to reduce his re-
volted subjects to obedience, to possess both soverei
and belligerent rights, and to be capable of acting In
cither  chiracter, the manner in which he acts must
determine the character of the act. If as' a legislator
he publishes a law ‘ordaining’ punishments for' certain
offences, which law is to be applied by courts, the na-
ture of the law, and of the proceedings under it, will -
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decide whether it is an exercise of belligerent rights, or
exclusively of his sovereign power; and whether the
court, in applying this law to particular cases, acts ag a
prize court,- or as a' court enforcing municipal regula-
tions. :

Let the acts of the French government which relate
to this subject be inspected.

The notification given by Mr. Pichon, the French
charge d’affaires to the American government, which
was published in March; 1802, interdicts all manner of
intercourse with the ports of St Domingo, in posses-
sion of the revolted negroes, and declares that * cruisers
will‘arrest all foreign vessgls attempting to enter any
other port, and to communicate with any of the revolt-
ed negroes, to carry either ammunition or provisions to
them. Such vessels,” he adds, *¢ shall be confiscated,
and the commanders severely punished, as violating
the rights of the French Republic, and the law of na-

tiOnS.”

Tt might be questioned, under this notice, whether
vessels sailing on the high deas, having traded with one
of the brigand ports, would be considered as liable to
seizure and to confiscation, after passing the territorial
jurisdiction of the government of St. Domingo. A
free trade with that colony had been allowed, and the
revocation of that license is made known to the govern-
ment of the United States. To its revocation the or-
dinary rjights of sovereignty alone were sufficient. The
notification, however, refers to the order of the com-
mander in chief of the French Republic. in St Do-
mingo ; ‘and that order would of conrse be examined as
exhibiting more perfectly the extent and the nature.of
the rights which the Erench Republic purposed to ex-

@rcise.

The particular order which preceded this notification
is in these words: * Every vessel, French or foreign,
which shal be found by the vessels.of the Republic
riding at anchor in the ports of the island not desighated
by these presents, or within the bays, creeks, and land-
ing places on the coast, or uder sail at a less distance
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than two leagues from the coast, and communicating
with the land, shall be forfeited.”

.The next decree is dated the 22ad of June, 1802, and
the extract which is supposed to regulate this particalar
subject, is in these words : * Every vessel, Fiench or
foreign, which shall be found by the vessels of the He-
public anchored in one of the ports of the island, not
designated by the present decree, or in the bays, coves,
or landings of the coast, or under sail at aless distance
than two leagues from the coast, and communicating
with the land, shall be arrested and confiscated.”

- Nothing can be more obvious than that these<are -
strictly territoria] regulations, proceeding from the sove-
reign power of St. Domingo, ‘and intended to cn-
force savereign rights, Seizure for a breach .of this
saw i to be made only within those limits over which
the sovereign claimed a right to legislate, in virtue of
that exclusive dominion which every nation possessed
within .its own territory, and within such a distance
from the land as may be considered as a part ofits ter-
ritory., Thisspoweris the same in peace and in war, and
is exercised according to the discretion of the sove-
reign. The prohibition and the penalty are the same on
French and foreign vessels,

This subject was agamn taken up in October, 1802,
in an‘arrete, which in part regulates the' coasting-trade
of the island. ‘The 4th, 5th and ,6th articles of thia
decree respect foreign as well as French vessels, and
subject them to confiscation in the cdses which-are there
enumerated,

These areall of the same description with those stated

. inthe arrefe of the-22d of June; and no seizure is au.

thorised but of vessels found within two leagues of the
coast,

"The 1ast decree is that which was issued by General
Feérrand an the 1st of March, 1804, 1 This deserves the
more aftention, because it is that on which the courts
profess to found their sentence of condemnation, in the
particular case under consideration, and because General
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Ferrand uses expressions which clearly indicate the
point of view in which all these arretes were contem-
plated by the government of the island.

The title of this arrete is, “ An arrete relative to
vessels taken in contravention of the dispositions of the
laws and regulations concerning French and foreign
commerce in the colony.”

In stating the motives for this ordinance, it is said,
¢ That some French agents in the neighbouring and al-
lied islands had mistaken the application of thelaws and
regulations concerning vessels taken in contravention,
upon the coasts of St. Domingo occupied by the re-
bels, and had confounded those prizes with those which
were made upon the enemy of the state.” * Desiring
to put an end t~ all the abuses which might result from
this mistake, and which would be as injurious to the
territorial sovereignty as to the rights of neutrality,”
the commander in chief, after some further recitals,
which are not deemed material, ordains the law under
which the tribunals have proceeded.

The distinction, between seizures made in right of
war, and those which are made for infractions‘of the
commercial regulations established by the sovereign
power of the state, is here taken in terms.; and that
legislation, which was directed against vessels contra-
vening the laws and regulations ¢oncerning French and
foreign commerce in the colony,"is clearly of the latter
description.

The first article of this ordonnance is recited in the

sentence, as that on which the condemnation is founded.

It is in these words :

¢ The port of Santo Domingo is the only one in the
colony of St. Domingo that is open to the French and
foreign commerce ; in consequence, all vessels anchored
in the bays, harbours, and landing places, on the coast

occupied by the rebels, those cleared for the ports in_

their possession coming out with or without a cargo,
and, generally, all vessels sailing in the territorial ex-
tent of the island, (except that” from Cape Raphael to
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Ocoa bay,) found at a distance less than two leagues
from the-coast, shall be detained by the state vessels
and privateers having our letters of marque, who shall
conduct them, if possible, into the pori of Sasito Do-
mingo,” that the confiscation of the said vessels.and car-
goes may be pronounced.”

As this article authorises a seizure of those vessels
only which are ¢ sailing within the territorial extent of
the island,. found within less than two leagues of the
coast,” it is deemed by the court to be sufficicntly evi-
dent that the seizure and confiscation are made in con-
sequence of a violation of municipal regulation, and
not in right of war: It is true that the revolt of the
colony is the motive for this exercise of sovereign power.
Still it is an exercise of suvereign power, restricting it-
self within those limits which are the province of mu-
nicipal law, not the exercise of a belligerent right.

The tribunal professing to carry this law into execu-
tion, though capable of sitting either as a prize or an in-
stance court, must be considered in this case as acting in
the character of an instance court, since it is in that
character that it punishes violations of municipal law.

The Sarah was captured more than fen leagues from
the coast of St. Domingo, was never carried within the
jurisdiction of the tribunal of that colony, was sold at
Barracoa, in the island of Cuba, and afterwards con-
demned as prize under the arrete of General Ferrand,
which has been stated.

If the court of St. Domingo had jurisdiction of the:
case, its sentence is conclusive. If it had no jurisdic-
tion, the proceedings are coram non judice, and mustbe
disregarded.

Of its own jurisdiction, so far, asdepends on muni-
cipal rules, the court of a foreign nation must judge,

-and its decision must be respected. But if it exercises

a jurisdiction which, according to the law of nations, °
its sovereign could not confer, however available its
sentences may be within the dominions of the prince
from whom the authority is derived, they are not-re-
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garded by foreign courts. This distinction is taken
upon this prmc:ple, that the law of nations 1§ the law
of all tribunals in the society of nations, and is sup-
posed to be equally’understood by all,

Thus the sentence ot a court sitting in a neutral ter-
ritory, and instituted by a belligerent; has been declared
not to change the property it professed to condemn;
and thus the question whether a prize, court sitting 1n
the country of the captor.could condemn-property lying
in a neutral port, has been fully examined, and although
the jurisdiction of the court in such case was‘admitted,
yet no doubt appears to have been ¢ntertained of the
propriety of examining the question, and deciding it
according to the practice of nations.

Since courts, who are required to decide whether the
condemnation of 2 vessel and cargo by a foreign tribu-
nal has effected a change of property, may inquire whe-~
ther the sentence was pronounced by a court which,
dccording to the principles of national law, could have
jurisdiction over the subject; this court must inquire
whether, in conformity with that law, the tribunal sit-
ting at St. Domingo to punish violations of the muni-
cipal laws enacted by its sovereign, could take juris-
diction of a vessel seized on the high seas, for infract-
ing those laws, and carried-into a foreign port.

In prosecuting this_inquiry; the first question which
presents itself to the mind is, what act gives an inchoate
jurisdiction to a court ?

It cannot be.the offence itself.. It is repugnant to
every idea of a proceeding in rem, to act againsta thing
which is not in the power of the sovereign under vhose

~ authority the court proceeds ; and no nation will admit "

that its property should be absolutely changed; while
reémaining in its own possession, by a sentence which'is
entirely ex parte. Those on board a vessel are supposed
to represent all who are interested in it, and if placed
in a situation which requires them to take notice of any
proceedings against a vessel and cargo, aud enables
them to assert-the rights of the interested, the causeis
considered as being properly heard and all concerned
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Roiz  are partiestoit. But the owners of* vessels navigating
Hinguy. thehigh seas or lying in port, canuot take notice of any
NP~ Proceedings which may be instituted against those ves.
sels in foreign countries ; and consequently, such pro-
ceedings’ would be entirely ex parte, and a sentence
founded on’ them never would- be, and never ouglit to
be, regarded.

The offence then alleged to have been committed by
The Sarah, could not be cognizable by the court of St.
Domingo, until some other act was performed which
should make the owners of the vessel and cargo partiea’
to the proceedings instituted against them, and shoul
place them within the legitimate power of the sovereign,

" for the infraction of whose laws they were to be con-

. fiscated. There must then be a seizure, in erder to
vest the possession of the thing in the offended sove-
reign, and. enable his courts to proceed against it. This
seizure, if made either by a civil officer, or a cruiser
acting under the authority of the sovereign, vests the
possession in him,.and enables him ta inquire, by his
tribunals constituted for the purpose, into the allegations
made against, and in favour of the offending Vessel,
Those interested in the property which has been seized
are -considered as parties to this inquiry, and all nations
admiit that the sentence, whether correct or-otherwise,
is conclusive.

‘Will a seizure de -facto, made without the territorial
dominion of the ‘sovereign uhder cover of whose au-
thority it is made, give a court jurisdiction of a thin
never brought within the dominions of that sove:
reign ? - '

- This is a.question upon which* considerable difficulty
has been felt, and on which some contrariety of opinion
exists, It has been doubted whether proceedings, de-
nominated judicial, are, in such a case, merely irregu-
lat, or are to be-considered as absolutely void, being
coram non judice. If merely irregular, the courts of
the country pronouncing the sentence were the exclu-
sive judges of that irregularity, and their decision binds
the world ; if coram non judice, the sentence is as if not
pronounced.
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It is conceded that the legislation of every country is
territorial ; that beyond its own territory, it can only
affect its own subjects or citizens. It is not easy to
conceive a power to ¢xecute a municipal law, or to en-
force obedience to that law without the circle in which
that law operates. A power to seize for the infraction
of a law is derived from the sovereigd, and must be
exercised, it would seem,-within those limits which
circumscribe the sovereign power. The rights of war
may be exercised on the high seas, because war is car-
rjed on upon' the high seas; but the pacific rights of
sovereignty.must be exercised within the territory of
the sovereign. :

If thesé propositions be true, a seizure of a person
not a subject, or of avessel not belonging to a subjeet,
made on thehigh seas, for the breach of a-municipal
regulation, is an act which the sovereign cannot au-
thorise. The person . whb makes this seizure, then,
makes it on a pretext which, if true, will not justify the
act, and is 2 marine trespasser. To a majority of the
court it seems to follow, that such a seizure is cotally
invalid ; that the possession, acquired by this unlawful
act, is his own possession, not that of the sovereign ;
and that such possession confers no jurisdiction on the
oourt of the country to which the captorbelongs.

This having been the fact in the case of The Sarah,
and neither the vessel, nor the captain; supercargp, nor
crew, having ever been brotght within the jurisdiction
of the cdurt, or within the dominion of the sovereign
whose laws were infracted, the jurisdiction of the court
over the subject of its sentence mever attached, the
proceedings were entirely ex parte, and the sentence is
not to be regarded.

The case of The Helena, already cited, may at first
view be thonght a casé which would give validity to any
seizure wherever made, and would refer the legality of
that seizure solely to.the sovercign of the captor. But
on a deliberate consideration of that case, the majority
of the court is of opinioh that this inference is not war-
ranted by it. Several circumstances corcurred in pro-
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ducing the decision which was made, and those circum-
stances vary that case materially from this, The cap~
turéd vessel was cairied into port, and while in the
power of the sovereign was transferred by his particular
authority in solemn form,

in such a case, Sir W. Scott conceived that a sentence
of confiscatjon conformably with the laws of Algiers,
was to be presumed. Bat his decision did not turn
singly on this puint. The vessel, after passing in this
formal manner to a Spanish purchaser, had, with equal
solemnity, been again transferred 'to a -British pur-
chaser ;'and the judge considered this second purchaser,

" with how.much reason may perhaps be doubted, as in

a better situation than the original purchaser. This
case is badly reported, the points made by counsel on
one side are totally omitted, and the opinion of the judge
is not given with that clearness which usually character.
izes the opinions of Sir William Scott, But the sei-
zure was presumed to be made by way of reprisals for
some breach of the treaty between the two pcwers, so
that the possession of the captor was considered as le-
gitimately-the possession of his sovereign, and from the
subsequent conduct of the Dey himself, a condemnation
according to the usages of Algiers was presumed,

But in presuming a condemnation, this case docs not,
it is thought, dispense with the necessity of one ; nor
is it supposéd, in presiming a legitimate cause of sei-
zure, to declare that a seizure made without authority,
by a commissioned cruiser, would vest the possession

" in'the sovereign of the captor, and give jurisdiction to

his courts.

If this case is o be considered as if no sentence of -
condemnation was ever pronounced, the property is not
changed, and this court, -having no right to enforce the
penal laws of a foreign country, cannot inquire into any
infraction of those laws. The property in this particue
Jar case was purchased under circumstances which ex«
clude any doubt respecting its identity, and respecting
tire full knowledge of the purchaser of the nature of the

- title he aequired.
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The scntence of condemnation being considered as
null and invalid, the property is unchanged, and there-
fore ought to be recovered by the libellants in the court
below. But those Iibellants ought to account with the
defendants for the freight, insurance, and duties on im-
portation, and for such other expenses as would have
been properly chargeable on themselves as importers ;
and each party is to bear his own costs.

* The sentence of the circuit court is to be reversed,
and also the sentence of the district court, so far as it
contravenes this opinion, and the cause is to be re-
manded to the circuit court for the district of South
€arolina, for a final decision thereon,

LivivcsTox, J. Without expressing an opinion on’
the invalidity of a seizure on the high seas uoder a
municipal regulation, if the property be immediately
carried into a porg of the country to which the capturing
. vessel belongs, and there regularly proceeded against,
I concur in the judgmerit just delivered, because The
Sarah aid her cargo were condemned by a French tri-
bunal sitting at St. Domingo, without having been car-
ried into that, or any other French port, and while
lying in the port of Charleston, South Carolina, whither

they had been carried, by and with the consent of the

Gaptoro -

- CusHING and CHASE, Justices, concurred in opinion
with Judge Livingston.

Jomnsox, J.  This cause comes up on appeal from the
. circuit court of South Carolina, acting in the capacity
of an instance court of admiralty. ‘The doctrines which
regulated the decision of the circuit court, are not over-
ruled by a majority of the bench ; but the decree of thas,
court is rescinded, betause to three of the five judges
who concur in sustaining the appeal, it appears that
the property could not be condemned in the court of St.
Domingd, while lying in a neutral port: and to toc
other two, that'the capture on the high seas, for a breach
of municipal regulation, was contrary. to the law of na-
.ticns, and therefore yested no jurisdiction in the eourt
of St. Domingo. On the former doctrine it is not
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necessary to make any observations, because in the case
of the Seu-flower, argued together with this as"one cavse,
and decided on the same day, that doctrine is expressly
overruled. But on the latier point I think it proper,
briefly to state the reasons upon which I found my dis-

- approbation, both of the doctrine and of its application

to this case,

It would have been some relicf to us in determining
this question, had it been made a point by counsel, either
in their argument in this court, or in the court below ;
but it appears to have been wholly unnoticed by them.

Most of the difficulties wnich have occurred in the

. investigation of this case, appear to have resulted from

an indistinct .view of the nature,.origin, and object of
prize courts. * Conducted by the same forms, and very
generally blended in the same persons, it is not easy to
trace upon the mind, the discriminating line between the
instance and prize courts ; yet the object of the institu-
tion of the latter court, when considered, strongly marks

.the distinguishing point between them. In its ordinary

jurisdiction, the admiralty takes cognizance of mere
questions of meum and tuum arising between individu-
als ; its extraordinary or prize jurisdiction is vested in
it for the'purpose of revising the 'acts of the sovereign
himself. performed through the agency of his officers or
subjects. A seizure on the high seas by an unauthori-
sed individual, is a mere trespass, and produces no
change of right, but.such a s¢izure made by soverei

authority, vests the thing seized. inthe sovereign ; E)‘x"
the fict of possession must have all the beneficial effects
of the right of possession, as the justice or propriety of
it cannot be inquired into by the courts of other nations,
But as this principle might leave the unoffending indi-

_vidual a prey to the rapacity of cruisers, or a victim'to

the érrors of those who even mean ‘well, and as every
civilized nation pretends.to the character of justice and.
moderation, and to have an interest in preserving the:
peace_of the world, they constitute courts s ith powers

‘toinquire into the correctness of captures ‘made under

colour of their own duthority, dnd to give redress to
those who have been unmeritedly attacked or injured.
These are denominated prize courts, and the primary
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ebject of their institution, is to inquire whether a taking
as prize, issanctioned by the authority of their sovereign,
or the unauthorised.act of an individual. From this it
would seem to follow, that the decision of such a court,
is-the only legal organ of communication, through which
the sanction of a sovereign can be ascertuined, and that
ne other court is atliberty to deny the existence of sove-
reign authority, for a seizure which a prize court has
declared to be the act of its sovereigan.

The propriety of such an act may correctly become
the subject of executive or diplomati discussion; but
the equality of natians forbids that the conduct of.one
sovereign, or the correctness: of . the principles upon
which he acts, should be submitted to the jurisdiction of
the-courts of another. From-these consideratious I in-
fer, that the capture and continued possession of The
Sarah and her cargo, confirmed by the approbatory sen-
tence of a court of the ‘capturing power, vested a title
in the claimant, which this.court canndt, consistently
with the law of nations, interpose its authority to de-
feat.

- Having hriefly stated the grounds upon which I ori-
ginally formed, and now.adhere to an opinion in favour
of the claimants; I will consider the objections stated to
the jurisdiction of the court, onthe ground that the sei-
zure was contrary to the law of nations.

It is admitted,, if.the court of St.. Domingo nad ju-
risdiction of the subject matter, that the condemnatian
completed the divestiture of property. But it is con-
tended that the subject, i this case, was not within their
jurisdiction, because itawas seized for a cause not sanc-
tioned by the law of nations. I'am unfortunate enough
to: think that neither the premises nor the conclusion of
this argument, are maintainable. The conclusion is sub-
ject'to this very. obvious -objection; that it defeats the
very end for which such-courts were created.

- To contend that a violation of the law of nations will
take awdy the “jurisdiction of a court, which sits 4nd
judges according to- the law of nations, appears to ap-
proach very near to a solecism.” The occurrence which
gives it jurisdiction, takes it away.
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If the object and end of constituting a prize coutt be
to give redress against unlawful capture, and, as the
books say, in such case to restore velis levatis, how can
it. make reparation to the injured.individual if it oges its
jurisdiction; because there has been an injury done
to him, the court can give him no redress. The argu-
ment admits, thata capture consistent with the law of
nations, would give jurisdiction, buthow is the legality
or illegality of a captuge to be determined, unless a
court can take jurisdiction of the case. The legality of
the capture is the very point to which a court is to di-
rect its inquiries, and yet that inquiry is arrested in its ,
inception. The cause or circumstances of a capture can
never be known to a court, without exercising jurisdic-
tion on the subject. To maintain therefore, that prize
eourts can only exercise jurisdiction over captures, made
consistently with the law of nations is, in effect, to de-
prive them of all jurisdiction, since it leaves no means
of deciding the question on.which their jurisdiction
rests.

But the premises which lead to this conclusion, will
be found no less exceptionable than the conclusion it-
self; and the propriety of taking into consideration the
questions which form those premises very questionable.
The opinion of those of my brethren who maintain this
doctrine, is founded upon two propositions.

1. That a nation cannot captuie, on the high seas, a

- vessel which has within her territories, committed a

breach of a municipal law.

"2, That the condemnation in this case, was grounded
en an offence against a municipal law.

. To me 1t appears wholly immaterial on what grounds
the decision be founded, if the case be within their ju-
risdiction. Indeed, thisis fully admitted by those of the
court, who maintain the doctrine that I am consider-
ing ; but under the idea of examining the jurisdiction of
the court, they: appear to me to go farther and examine
into the correctness of its decision. I do not deny that
there are circumstances material to the effect of senten-
ecs of forcign prize conris, into which other courts may
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inquire. The authorities quoted on this point relate
exclusively to two, viz.

1. Whether the court is held in the territory of the
sovereign who constitutesit.

2. Whether the subject was sub potestate of the sove-
reign whose cogrts condemned it

These circumstances have an immediate relation to
the existence of the court, and of its power of acting up-
‘on the subject ; but within its legitimate scope of action,
the correctness of its proceedings, or of the rules of de-
cision by which it is governed, cannot, in the nature of
things, and consistently with the idea of perfect equality
and independence, be subjected to the review of other
courts,

The decisions of such courts do not derive their effect
from their abstract justice; they arein this respect.anals
ogous to the acts of sovereignty. They are universally
conclusive, because no where subject to revision. Among
nations they are considered as entitled to the same va-
lidity as the decisions of municipal courts, within their
respective territories, and preclude the rights of parties,
although contrary to every idea of law, veuson and evi-
dence. :

The court of St. Domingo being a court of co-ordi-
nate authority with this, was equally competent to decide
a question of jurisdiction arising under the law of nn.
tions. Had. the question whether a seizure under mu-
nicipal law, upon the high seas, was contrary to the law
of nations—or, if contrary to the law of nations, whether
the court could not therefore exercise juridiction upon
i1, been brought to the notice of that court, it is pre-
sumed that their decree would not have been void, he-
cause they maintained the negative of the proposition,
Had it been made a question before that court, whether
the laws of France authorised the capture of The Sarah
at ten leagues distance from the coast, or whether in fact
the ‘vessel was not seized within two leagues of the
coast, itis presumed that their decision upon these points
would have been conclusive, whatever may be the im-
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pressioif of this court from the evidence now before us.
It is impossible for this court to pretend to a knowledge
of all the facts by which the decree of that court may
have been regulated. The decree itself shows that the
whole evidence is not Before us; but if it were, that
court is.sole arbiter, both of the effect of testimony,
anil the credibility of witnesses. A similar observatioh
may be made with regard to the laws of France, which
much pains has been taken to prove, did uot authorise
this capture. How can this court be supposed, to know
all the laws, sovereign orders, or received principles
which regylate the decisions of foreign gourts. Such
courts are best acquainted with the laws of their own
government, and their decision, upon the existence or
effect of those laws must, in the nature of things, be
conclusive in the'eyes of other nations. Suppose that
other courts were so far at liberty as to, review the
grounds upon which such decrees profess to proceed, the
insufficiency of those grounds would not be conclusive
against the coMrectness of such decisions, because they
may he muintainable upon other grounds, not noticed,
or even not known to the judge who pronounces them.

But if we are to look into the grounds upon which a
decree is professedly founded, extravagant as that upon
the case of The Sarah is suid to be, there is one view in
which it may admit of justification. General Ferrand
in.his preamble declares it to be his leading object to
remove the contrariety of opinion which existed among
the officers of gov'ernment’rélative to existing laws, re-
specting captures of vessels taken upon‘the coasts of St.
Domingo. If their judges thought proper to consi-
der this arrete as only declaratory of pre-existing laws,
ana that the words in the first article, * ceux expedié
“ pour les portes en leur possession en sortant avec ou
“ sans chargement,” authorised the capture of vessels
outward bound,” I know o reason that we can ‘have to
declaré it a misconstruction or incorrect opinioh, or, if
incorrect, to nullify their decree on that account. ‘The
conclusiveness of a foreign sentence appears to be at an
end, the moment other courts undertake to look into the
cause for which a capture 'was made. If the possession
of the captor is the possession of his sovereign, and his
courts have a right therefore to adjudicate property cap-
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tured, or carried into a foreign port, it appears to me ta
be immaterial on what ground the capture is made. The
fact of dispossession by sovercign .authority, Judicially
deertained, deprives all -other courts of the right to act
upon the case.

Uten these considerations I have adopted the opinion
that wwearenot atliberty to enter intothe inguiry, whether
the capiure of TheSarah was madein pursuance of belli-
gerent or municipal rights.  But if we are to enter into
the inquiry, § am of opinion thag the evidence before us
plainly mgkes out a.case. of belligerent capture, and,
though notso, that the capture may be justified, although
for the breach of a municipal law. :

In support of my Iatter positlon, both principle, and
the practice of. Great Britain and our own government
may be appealed to.. )

The ogean 15 wic common jurisdiction of all sovereigh
powsrs; from which it does not result that their powers
npon-the deean exist in a state of suspensiop-or equipoise,
but that every power is at liberty upon the ocean to exs
erqise its .sovercign- right, provided it, does no act in-
consistent with. that general equality of nations which
exists updn the.ogean.  The seizure of a ship.upan the:
high seas, after she has committed an act of forfeiture
within a territory, is not inconsistent with the sovereign
rights of the hation to which she belongs, because it is
the law_of reason, andthe general understanding of na-
tions, thatthe offending individual forfeits his claim tp
protection, and every .nation is the legal avenger of .its
own,wrongs. Within their jurisdictional limits thé
rights of sovereignty are exclusive ; upon the ocean they
are concurrent. Whatever the great principle of self
defence in its reasonable dnd necessary exercise will
sanction in an individual in a state of nature, nations
may lawfully perform upon t =’ ocean. This principle, -
as well as most others, may be carried to an unreasona-
ble extent ; it-may be made the pretence instead of the
real graund of aggression, and then it willbecome a just
cause of war. I contend only for its reasonable exercise.
The act ot - Great Britain, of the 24 Geo. III.c. 47. is
predicated upon these principles. It subjects vessels.to
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seizure, which approach with certain cargoes on board,

_within the distance of four leagues ot her coast, because
w/ 1t would be difficult, it not impossible to execute her

trade laws, if they were saffered to approach nearer in
the prosecution of an illicit design., But it they have
been within that distance, they are afterwards subject to
be seized on the highseas. They have then violaed her
laws and hiave forfeited the protection of their sovereign.
The laws of the United States upon the subject of trade,
appear to have been framed in somie mensure afigr the
model of the English statutes ; and the 20th section of
the act of 1799, expressly authorises the scizure of a
vessel that has, within the jurisdiction of the United
States, commitied an act of forfeiture, wherever she
may be met with'by a revenue cutter, without limiting
the distance from the coast.  So also the act of 1806,
for prohibiting-the importation of slaves, authorises a
seizure beyond our jurisdictional limits, if the vessel be
found with slaves on'board, hovering on the coast; a
Iatitude of expression that can only be limited by*circum-
stanices, and the discretion of a court, and in case of fresh
pursu’t, would be actually without limuation. Indeed,
aftér sassing the jurisdictional limits of a state, a vessel
1is as much on the high seas as if in the middle of the
ocean ; and if France could authorise a seiZure at the
distance of two leagues, she could at the distance of
twenty.

Butthe capture of The Sarah may fairly be considered
as an exercise of belligerentright, and strictly analogous
.to seizure for breach of blockade. The right of one na-
tion to exclude all others from trading with her territo-
ries, exists equally in war and in peace. ‘Had the ex-

. clusion in this case been merely calculated for the inte-

rests of trade, it may -have been considered as purely
municipal. But there existed a war betwéen the pa-
rent state and her colony. It was not only a fact of the
most ,universadl notoriety, but officially notified in the
gazettes of the United States, by the proclamation of the
French resident M. Pichon, who at the same time pub-
lishes the prohibition to trade with the revolters, with a
declaration that seizure and confiscation should be the
consequence of disobedience to this prohibition. Here
then was notice of the existence of war, and an assertion
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of the rights consequent,upon it. The object of the
measure was not the promotion 6f any particular branch
of agriculture, ‘manufaéture, or commerce, but solely
the redyction of an enemy. It was therefore not mere-
ly municipal, but belligerent in its nature and object. If
Frauce had a right to subdue the revolted colony, she
had an undoubted right to preclude all nations fronr sup-
plying them with the means of protracting the war. To
confine her.to her own jurisdictional limits, in the ex-
ercise of those acts of force which were necessary to car-
ry into effect her right of excluding neutrals, would be
a mere mockery, when by the very state of things she
wras herself shut out from those limits. Seizure on the
high seas for a breach of the right’of blockade, during
the whole return voyage, .is universally acquiesced in as
a reasouable exercise of sovereign power. The princi-
ple of blockadg has indeed in modern times been pushed
to such an extravagant extent as to become a very justi-
fiable cause of war, but still itis admitted to be consist:
ent with the law of pations, when confined within the
limits of reason dand necessity. The right to subdue an

" enemy, carries with it the right to make use of the pes
cessary means for that purpose, and the individual who
does an-dct inconsistent with the rights of a belligerent,
exposes himself to.the liability to be’ treated as an ene-
my. “The belligerent nation can cxercise the same acts
of violence against him that she can against an individual
of her enemy. Nor can his sovereign protect an indi-
vidual who has-committed an aggression upon bellige-
rent rights without becoming a party to the contest.

The argument drawn from the decree of Ferrand, to
prove that France had not asserted her belligerent rights,
is evidently founded upon a mistranslation. The sen-
tence which authorises the seizure of vessels when out-
ward bound, after having entered the ports of St. Do-
mingo, is substantive, and tatally unaffected by the sub-
sequent sentence, which authorises a seizure of vessels
sailing within twoleagues of the coast. The formerau-
thorises capture for the offence of having entered those
ports ; the latter, for being found in a situation from
which an intention to commit that offence shall be ir-
ferred.. "Nor, if the fact were so, that she had limited
the right of capture to two leagues from her coast, would
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it follow that this was an exercise of municipal right ; be-
cause a nation may restrice her'subjects, in the exércise
of belligerent rights, to a'certain distance from the coast,
or even to her jurisdictional limits, and yet the character

.of the seizure would be in no wise changed. If the ob-

ject of theseizure is to promate the reduction of an ene-
my, it is an exercise of the rights of war. )

From these considerations I conclude that the capture
of The Sarah was justifiable upon principles not atall de-
pendent upon municipal regulation ; that it nay fairly be
considered as having been made in conformity with the
law of nations, and, therelore, without acceding to the
doctrine thata seizure contrary to the Iaw of nations
s7as’a void seizurt, and that we have a right to declare
that 2 mere marine trespass which a court of France has
declared to be the act of its sovereign, I conclude that
the court of St. Domingo had jurisdiction in this case ;
and if it had jurigdiction, it is admitted that the proper-
ty was altered, and the libellant ought not to recover.

- Let itbe observed that this is not an application on be.
half of the vendee of ‘the captor for the aid of 'this court
to secure to him the benefit of his purchase. We find
him ip possession, and_the application is for our’aid to
divest that pogsession, and restote it to the original owner.
This owner Was clearly dn offender against the rights of
France, and his only claim upon the interference of this
court, is, that'he had escaped, with the property thus ac-
quired, beyond two leagues from the shore of the nation
that hé"had ‘offended: *1h such a'case it would be enough
for all the purposes of the defendant, if this court would
imitate the state of our hation, and remain neutral be-
tiveen the p‘a‘rii,c_s’. X“ ’ o L

o e . . [

Let it not be_supposed 'that’the opinion which I am
giving devoies the commerce of our country to lawless
depredation.” My observations are applied to a case in
which an gvident aggtession.has been committed by en-
tering 4t least ‘two of the  interdicted ports of étt‘BOf
W] - e ge_ s 9 4 4% . S, sy e syt
mingo. ~ The individual who will knowingly.violate the
rights of war, or laws of trade of another nation, is well
apprised that he forfeits all claim to the protection of his
country, oi“’the‘interferénqe of its courts, The peace of
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the nation, and the interests of the fair trader, impe-
riously require that the smuggler, or the violator of neu-
trality, should-be left to his fate.

If I had no other reason to satisfy my mind of the cor-
rectness of the doctrines that I have been contending
for, a conviction of their importance to the peace and se-
curity of the mercantile world would alone induce me to
maintain them. The purchase of these goods was made
in a Spanish. port, under sanction of an agent of the
French goyernment, apparently countenanced by the go-
vernment of the country in which he acted, and is sanc-
tioned by a condernation. If in the purchase of arti-
cles of merchandizein a foreign port, under the sanction
of sovereign authority, it is nevertheless necessary, in
order to acquire a good property, that a merchant should
know whether they were captured by law or without
law, under the law of nations, or under municipal law,
the office of a lawyer will be as necessary to his educa-
tion as.the.counting house. - Articles of commercé pass-
ing from hand to hand by mere delivery, often remain-
ing for years in the same packages, distinguished by the
same marks, may admit of identification after any length
of time, in the remotest countries, and in the hands of
the most innocent purchasers. But if a seizure by a
sovereign, upon a ground which any court may adjudge
unsanctionied’ by the law of-nations, is tantamount to no
seizure, aud nothing done in pursuance of it can transfer
a good property, where is the uncertainty to end 2 With
regard to ships the inconvenience may not be so great.
Every merchdnt knows that a vessel must be accompa-
nied with.her document papers, so that the purchaser
may cometo the knowledge of her having passed through
a capture and condemnation, and be put on his guard
ggainstso precarious atitle. He will know that he is liable
to.be dispossessed according to the varying construc-
tions of the law of nations that ‘may prevail in different
countries ; yet he knows the full value of a property
thus embarrassed:  But in the purchase of merchandize
he has no security,-unless.indeed he purchases them im-
mediately from the.manufacturer or the planter. Itis a
stibject of curidus speculation how far the pursuit or re-
search after merchandize thus situated may be carried;
whether, the same:principle may not extend it into the'
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hands of the retailer or even the: consumer. In one of
the cases arising out of the capture of The Sarah, I mean
that against Groning, the property is libelled in the hunds
of a purchaser withou notice, after it was landed in this
country. If we can goso far, I se¢ not where we ire to
stop. Every subsequent purchaser, even the remotest,
as far as the article will admit of identification, i¢in no
better situationthan the defendant Groning, and liable,
upon the same principle, to be dispossessed.  After go~
ing beyond the fact of seizure by sovereign authority
within his own territory, (where he is supreme,) or upon
the ocean, (where he is equal to all others,) unaffected by
escape, recapture or release, (by which property is re-
stored to its state before seizure,) the approbatory sen-
tence of his own court—(by which alone it can be judi-
cially known to be the act of the sovereign)—beyond
these limits every step that a court takes can only be pro-
ductive of doubt, litigation and uncertainty, and involve
the commercial world in endless embarrassment, at the
same time that it compromits the peace of nations, among
whom it is a received and correct opinion, that a ivant of
due deferenceto the jurisdiction of their maritime courts
is a just cause of war.

omti—

Sentence of the Gourt, March 2, 1808.

This cause came.on to oe heard on the transcript.of’
the record, and on sundry exhibits introduced into the
case in this court, and was argued by counsel, on con<
sideration whereof, itappéaring that The Sarah withher
cargo .were seized without-the territorial jurisdiction
claimed by the French government of St. Domingo, for
the breach of a municipal regulation; and having never
been carried within that jurisdiction, were sold by the
captor in a foreign' poit, and afterwards condemned by
the court of St. Domingoy as having violated the laws for
regulating the commerceof French and foreign vessels
svith that colony, whichiaws authorise a seizure of ves-

_sels:found .within two leagues of the coast ; it is the
- opinion of the court, that the seizure of The Surah and
her cargo isto be considered as a marine trespass, not
vesting the possession in the sovereign of the captor, or
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giving jurisdiction to the court which passed the seutence ~ Rose
of condemnation, and, therefore, that the said sentence H1 n‘:w
did not change the property in The Sarah and her cargo, ;
which ought to be restored to the plaintiffs, the original

owners, subject to those charges of freight, insurance

and other expenses which would have been incurred by

the owners in bringing-the cargo into the United States,

which equitable deductions the defendants are at liber-

ty to show in the circuit court. This court is there-

fore of opinion, that the sentence of the circuit court of

South Carolina ought to be reversed, and the cause be re-

manded to that court, in order thart a final decree may be

made therein, conformably to this opinion.

.

—— S C—

HUDSON AND OTHERS v. GUESTIER, Hupsowaun

AND oTHERS
LAFONT . BIGELOW Guesriza.

THESE cases were argued in connexion with thatof If avessel,

Rose v. Himely. %e;cz:;l }l;giv:

; . .. teer, within

Marsgarr, Ch. J. delivered the opinion ot the the tersitorial
court, as follows : Jurisdiction of
: the govern-

. . . . ment of St
This case differs from that-of awse v. Himely in one Domingo, for
material fact. The vessel and cargo, which constitute ll’_rﬂccll‘)"f the
the subject of controversy, were seized within the terri- 71 P ;f;:
" torial jurisdiction of the government of St. Domingo, and mﬁmng alijn.
carried into a Spanish port.  'While lying in that port, tercoursewith
proceedings were regularly instituted.in the court for f:g’;‘t“m ’35
the.island of Guadaloupe, the cargo was sold bya pro- pe carsied by
visional order of that court, after which the vessel and the captors
cargo were condemned. The single question, therefore, gmc}li to i
which exists in this case is, did the court of_the captor SP3Je" PO
lose its jurisdiction over the captured vessel by its being of Cuba, she

carried intoa Spanish port. may, while
lying there,



